MATTI E J. PATTEHRSON
| BLA 97-231 Deci ded July 22, 1999

Appeal froma decision of the Eastern Sates Gfice, Bureau of Land
Minagenent, rejecting class 2 color-of-title applicati on MES 45770.

Afirned in part; set aside and renanded in part.

1 Mlor or Gaimof Title: Gnerally--lor or Ga mof
Title: Applications

B.Mproperly rejects a class 2 color-of-title
applicationif the applicant fails to submt evi dence
show ng paynent of taxes levied on the land for the
period coomencing not |later than Jan. 1, 1901, to the
date of application.

2. @lor or Gaimof Title: Generally--Glor or GQai mof
Title: Admnistrative Procedure--@lor or GQa mof
Title: |nprovenents

Wiere a BLMdeci sion properly rejecting a class 2 col or-
of-title application also affirns a preli mnary
determination that the applicant's class 1 application
nust be rej ected because i nprovenents were not pl aced on
the land nor were the lands reduced to cultivation, and
the record indicates that applicant's predecessors-in-
interest engaged in forestry practices on the land, the
decision wll be vacated and the case renanded to al | ow
the applicant to showthat such practices resulted in
val uabl e i nprovenents on the | and.

APPEARMNES  Mittie J. Patterson, pro se.
(A NN By AOMN STRAN VE JWDE KELLY

Mittie J. Patterson (Appellant) has appeal ed froma February 6, 1997,
decision of the Eastern Sates Gfice, Bureau of Land Managenent (BLM,
denyi ng her application MES 45770, under the Ml or-of-Title Act of Decentoer
22, 1928, as anended, (67 Sat. 227, 43 US C 88 1068, 1068a, 1068b) for
approxi natel y 40 acres of land described as the SEME4 sec. 21, T. 6 N, R
12 E, hoctaw Meridian, Newton Qounty, Mssissippi. The decision rejected
Patterson's class 2 color-of-title applicati on because she
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had not docunented paynent of Sate and | ocal taxes on the subject |and for
the period January 1, 1901, to the date of application, pursuant to 43
CER 8 2540.0-5(b). The decision noted that the applicant could only
docunent paynent of taxes for a 9-year period, and did not submt evi dence
show ng conpl ete chain of title beyond 1970.

O etober 22, 1992, Patterson filed a class 1 color-of-title
application in her capacity as executrix of the estate of her father, Vdvol
Barnett. The application identified Patterson as record titlehol der of the
subj ect |ands by inheritance and asserted ownershi p by deed, although no
deed or other instrunent establishing ownership was attached to the
application. Appellant's listing of conveyances affecting color or cla mof
titleidentifies the date of original entry as January 24, 1860, and she
also applies for the mneral estate. The application identifies no val uabl e
structural or cultural inprovenents to the property, and it recites that
Appel | ant | earned fromB.Mthat she lacked clear title to the land on
January 10, 1992.

By letter dated Novenier 25, 1992, the Assistant Dstrict Mnager,
Dvision of Lands and Renewabl e Resour ces, Jackson, Mssissippi Dstrict
Gfice, BLM acknow edged receipt of Patterson's color-of-title application
and filing fee, requested a copy of the deed by whi ch Appel | ant cl ai ned
ownership of the subject |and, and advi sed Appel | ant as fol | ows:

Arinitia reviewof your application shows that you wll not
qualify under lor-of-Title, class 1. Uhder class 1 inprovenents
or cultivation nust have been placed on the land. This has not
been done. However, class 2 is still an option. Uhder class 2,
the chain of title nust be traced back to January [1], 1901.
Additional ly, arecord of tax paynents goi ng back to January [1],
1901 nust be submtted. Enclosed are copies of the @l or-of-Title
Tax Levy and Paynent Record (Form2540-3) to be submtted.

(Letter of Nov. 25, 1992, at 1.)

The record shows that, despite notice fromBLMthat the subject |ands
were vested in the Lhited Sates, they were sold by Newton Qounty in
Sptenber 1991, after the Barnett estate failed to pay taxes for the
previous 3 years. B.Mthen closed the case. By letter dated Septenter 9,
1993, the Assistant O strict Minager, Jackson D strict, advised Appel | ant of
the status of her color-of-title application:

V¢ have been advi sed by the Solicitor [of the Departnent of the
Interior] to proceed as though the county never sold the |and for
t axes.

W intend to continue working wth you to obtain clear title

to the land under the col or-of-title process. Should you not
qualify for a patent to the land, we wll reviewour options
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to determne if the Bureau of Land Managenent wll keep the | and
or offer it for sale. Should we offer it for sale, we wil
contact you and [the purchaser at the tax sale] regarding the
process and provide both of you wth the opportunity to purchase
the land and obtain clear title.

(Letter of Sept. 9, 1993, at 1.)

In his Septenber 9, 1993, letter to Patterson, the Assistant O strict
Minager requested that she update and clarify infornation in the application
filed on her behalf by her attorney on Qctober 22, 1992, and supply
additional infornati on necessary for undertaking a class 2 color-of-title
review Specifically, the Assistant Minager requested that Appel | ant
conpl ete the formentitled "Gnveyances affecting color or claimof title"
to incl ude conveyances from1970 until 1992, the date she filed her
appl i cation.

h January 31, 1995, Patterson's attorney filed Form2540-3, entitled
"@lor-of-Title Tax Levy and Paynent Record,” show ng taxes | evied and pai d
from1984 to 1993, along wth the fol lowng notati on:

NOE= The tax records are available only in the Newton
Qunty, Mssissippi Qurthouse through the year 1984, as they are
only kept for ten years. | have been told that sone of the tax
records are in storage but could not determne where they were.
The Tax Sal e Book shows that no tax sal es were nade prior to 1984
so therefore | assune that all taxes have been paid.

(Form2450-3, filed Jan. 31, 1995, at 1.)

h February 5, 1995, Patterson filed Form2540-2, entitled " CGnveyances
Afecting @lor or Gaimof Title ™ noting on the formthat "around 1910
Qourt House burned * * * Record[s] destroyed between [1910] and 1918."

Appel lant's Form2540-2 notes that Vdvol and Irene Barnett conveyed a right -
of -way easenent to the Mssissippi Sate Hghway Departnent on Qctober 14,
1959, and that Vdvol Barnett's agent conveyed rights in tinber on the | and
in Gtober 1967. The last conveyance listed on the formis fromVévol
Barnett to executrix Mittie Patterson on Decener 6, 1979, wth the notation
"received at tine of death.” Subsequently, by letter dated February 17,
1995, BMinforned Patterson that it was processing her application and

woul d undertake an environnental assessnent and an apprai sal to determne
the narket val ue of the | and.

BLMconduct ed an apprai sal of the property on April 10, 1996, and noted
that the subject tract is "vacant land wth no structural inprovenents."
(Appraisal at 5.) The appraisal further notes that "the val ue of this 40
acre subject tract liesinthe* * * 29 acres [remaining after selling 11
acres to the Sate of Mssissippi for road construction].” (Appraisa at
4.) The appraisal concludes that the highest and best use
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of theland is residential; it values the 29 acres of land at $400 per acre
(rounded to $11,500) and the existing tinber on the land at $62, 287.50, for
atotal rounded val ue of $73,800. (Appraisal at 10.)

As part of its proposal to anard the subject |ands to Patterson by
patent under class 2 of the Glor-of-Title Act, BLMconducted an
Enwvironnental Assessnent (EA No. ES 020-95-34) (EA) of the subject |ands,
which resulted ina Anding of No Sgnificant Inpact and a Record of
Deci si on si gned June 27, 1996.

In a section identified as "General Description AHFECTED BNV RONVENT, *
the EAnotes: "Renmants of terraces surrounding the pl ateau are evidence of
an attenpt to farmthe tract sonetine inthe early 1900's. The tract was
di sturbed approxi natel y 60 years ago by the cutting of tinber. The faint
trace of logging and skid roads is still visible onthe tract.” (EAat 5.)

In a discussion of cultural resources on the subject tract, the EA
cont i nues:

Farmng was evidently attenpted on the tract. Remmants of
terraces surrounding the ridges are evidence of an attenpt to farm
the tract. However, the soils are not conduci ve to successf ul
farmng. The area is best suited to the growng of trees, in
particular, pine. (Hnus spp.)

The tract was surveyed. The survey resulted in the di scovery
of the Gentry Road site, a 20th century farnstead (Pace and Keel
1995). This site is dated post-1900. * * *

In addition to being farned, the | and has been di sturbed by
the cutting of tinmer. The faint trace of a possible | ogging road
renains. Another road has been constructed al ong the top of the
ridge on the eastern part of the tract.

(EAat 8)

In her statenent of reasons for appeal, Appellant disputes BLMs
assertion that the chain of title submtted wth her application stopped at
1970. She asserts that she filed, wth the Jackson Dstrict Gfice, a
correction to the chain of title submtted by her attorney that brings the
owner shi p conveyances up-to-date. Additionally, Appellant chall enges BLMs
assertion that her application fails to denonstrate the paynent of taxes to
Sate and local jurisdictions fromJanuary 1, 1901, to the date of her
application. She asserts that her counsel conpl eted the required Gl or-
of-Title Tax Levy and Paynent Record, Form2540-3, and filed it wth the
Jackson Dstrict Gfice, noting that tax records were not available for two
tine periods when the Newon Gunty Qurt House burned and records were
dest r oyed.
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[1] The lor-of-Title Act, 43 USC 8§ 1068 (1994), provides in
pertinent part:

The Secretary of the Interior (a) shall, whenever it shall be
shown to his satisfaction that a tract of public land has been
held in good faith and in peaceful , adverse, possession by a
clainant, his ancestors or grantors, under claimor color of title
for nore than twenty years, and that val uabl e i nprovenents have
been pl aced on such land or sone part thereof has been reduced to
cultivation, or (b) may, in his discretion, whenever it shall be
shown to his satisfaction that a tract of public land has been
held in good faith and in peaceful , adverse, possession by a
clainant, his ancestors or grantors, under claimor color of title
for the period coomenci ng not |ater than January 1, 1901, to the
date of application during which tine they have pai d taxes | evied
on the land by Sate and | ocal governnental units, issue a patent
for not to exceed one hundred and sixty acres of such | and upon
the paynent of not |ess than $1.25 per acre: * * * And provi ded
further, That no patent shall issue under the provisions of this
chapter for any tract to wiich there is a conflicting claim
adverse to that of the applicant, unless and until such cla m
shal | have been finally adjudicated in favor of such applicant.

Ml or of title clains are described by the regulationat 43 CF R 8§
2540.0-5(b) as fol | owns:

The clains recogni zed by the Act will be referredtointhis
part as clains of class 1, and clains of class 2. A cla mof
class 1 is one vhich has been held in good faith and i n peacef ul
adver se possession by a clai nant, his ancestors or grantors, under
claimor color-of-title for nore than 20 years, on which val uabl e
i nprovenents have been pl aced, or on which sone part of the |and
has been reduced to cultivation. Aclaimof class 2 is one which
has been held in good faith and in peaceful , adverse possessi on by
a clainant, his ancestors or grantors, under cla mor col or of
title for the period conmencing not later than January 1, 1901, to
the date of application, during which tine they have pai d taxes
levied on the land by Sate and | ocal governnental units.

B.Mcorrectly determned that Appellant had no valid class 2 claim
since she failed to show paynent of taxes from21901 through 1982.
Appel | ant' s assertion that New on Gounty ourthouse records were destroyed
by fireinthe early part of the 20th century clearly put her at a
di sadvantage in establishing a class 2 claim Additionally, Appellant's
counsel ' s assertions that the absence of a listing of the subject tract in
tax sal e records supports the concl usion that taxes were paid cannot be
accorded weight as reliable evidence. The requirenent to denonstrate
paynent is a statutory requirenent and nay not be waived. Sce Agee S
Broughton, Jr., Trustee, 95 IB.A 343 (1987); Soterra, Inc., 95 IBLA 352, 355
(1987); Veyerhaeuser @., 89 IBLA 279, 280 (1989), and cases cited.
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[2] Inits decision, BLMal so referenced its Novenber 25, 1992,
letter, essentially affirmng its prelimnary determnation that Appel lant's
class 1 color-of-title application nust be rejected on the basis that there
was no evi dence of inprovenents or cultivation on the land. However, the EA
prepared by BLMin 1996 in furtherance of its proposal to patent the subject
land to Appel lant, pursuant to her class 2 application, reflects that
Appel | ant and her predecessors ininterest held the land in good faith and
peacef ul adverse possession for nore than 20 years and that a ridge road,

l oggi ng and skid roads, a farmhonestead, and terraces to enhance
cultivation had been placed upon the land. (EAat 5 8.) Mreover, the
record al so shows that tiner harvesting occurred on the tract

"approxi natel y 60 years ago" and that Appel lant's father, fromwhomshe
inherited the property, sold tinber fromthe tract in Qet ober 1967, (EA at
5, Appellant's Form2540-2, "Qnveyances Afecting Glor or Gaimof Title "
filed Feb. 5 1995.) A so, the EA asserts that soils in the subject tract
are best suited for silvicuture, or the growng of trees. (EAat 8)

It iswell-settled that the cultivation requirenent of a class 1
color-of-title claamis not satisfiedif the land is not reduced to
cultivation at the tine the applicationis filed, and that inprovenents
relied upon to establish a class 1 color-of-title cla mnust be present on
the land at the tine the applicationis filed and nust enhance the val ue of
the land. QGQadys Lonax, 75 IBLA 89 (1983); Bernard M Shyder, 70 I BLA 207
(1983). Mreover, proving a valid color of title clamis the appellant's
obligation, and failure to carry the burden of proof is fatal to the
application. KKkmC Evans, 82 IBA 319, 323 (1984).

In Benton C Gavin, 83 IBA 107, 121 (1984), we observed "that past
actions of a color-of-title applicant relating to silviculture practices nay
vel | establish that an applicant has pl aced i nprovenents on the | and as
required for aclass 1 clainant.” V& also notedin Gain that "the
Departnent’'s decisionin Ben S Mller, [551.0 73, 76 (1934)] dealt wth
“clearing of under brush, dead trees, the trimming and thinning of trees' in
the context of inprovenents of the land, not cultivation.” Benton C Guin,
supra at 121.

In Soterra, Inc., supra,, B.Missued a decision rejecting a class 2
color-of-title application, and also noted in the decision that the
applicant failed to neet class 1 requirenents because val uabl e i nprovenent s
were not placed on the land and the land was not used for cultivation. The
record in that case indicated that, wile the |and had not been cul tivated,
the appel lant or its predecessors-in-interest had engaged i n the nanagenent
of tinber on the land. Accordingly, citing Gavin, we vacated and renanded
BLMs decision to reject appellant’'s application as a class 1 clam and
alloved appel lant to file aclass 1 color-of-title application detailing its
forestry practices in support of a claimthat val uabl e i nprovenents had been
pl aced on the subject tract. Soterra, Inc., supra at 356.

V¢ concl ude that our decision in Soterra is applicabl e here.
Therefore, we affirmBLMs February 6, 1997, decision as to the rejection of
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Appel lant's class 2 col or-of-title application, and set aside and renand the
decision as to the rejection of Appellant's class 1 application. On renand,
Appel | ant shall be al |l owed to submt additional evidence detailing forest
practices on the land to establish that val uabl e i nprovenents were pl aced

t her eon.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned in part and set aside and renanded in part.

John H Kelly
Admini strative Judge

| concur:

T Bitt Frice
Admini strative Judge
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